employees based upon sex, race, age, religion, or physical disability, among other traits.
2 Alongside the development of these protections for employees were other protections based upon the notion that an employer should not be able to circumvent public policy by using his otherwise unfettered right to terminate. This exception, the public policy exception, is still commonly pleaded and litigated. 3 Section II of this Article will briefly review the history of employment at-will in the United States and the emergence of the statutory exceptions to the doctrine. Section III will provide a history of the development of the public policy exception and explore both how the exception was the basis for many of the statutory protections available today for employees and how the exception significantly impacted the employer-employee relationship. Section IV will summarize and analyze the role that the public policy exception has played in the development of the employer-employee relationship and will also provide the framework for discussing whether the exception, in its present form, is still necessary. Section V will provide an in-depth factual and legal analysis of a sampling of public policy exception case law to explore the malleability of the exception. Section VI, the final section of the Article, will argue that the public policy exception in its current form has outlived its usefulness because many of its historical uses have been codified, leaving the exception as an unnecessary catchall provision.
II. EMPLOYMENT AT-WILL AND THE DEVELOPMENT OF STATUTORY EXCEPTIONS
Employment at-will has been the starting point in American employeremployee relationships since at least the latter part of the nineteenth century. 4 Under this doctrine, an employer may terminate employees 2. See infra Section II. 3. The following Westlaw ALLCASES search ["public policy" /10 "employment" & "atwill"] returned over 1900 cases within the last ten years and over 625 within the last three years (last searched February 18, 2010). for good cause, bad cause, or no cause at all. 5 The doctrine goes both ways; an at-will employee is free to leave a job at any time for any reason. 6 The origin of the American at-will rule is generally attributed to an 1877 treatise by Horace Wood. 7 However, there has always been great academic debate as to whether Wood misinterpreted or misread the prevailing English common law rule (which set employment for a fixed term for both the employer and employee) 8 or whether he was reporting on existing employment law practices prevailing in the country at the time. 9 The efficacy of the doctrine has also been debated by courts and commentators, with many arguing that the flexibility afforded by the doctrine benefits both employers and employees 10 and opining that "adoption of the [at-will] rule by the courts greatly facilitated the development of the American economy at the end of the nineteenth 5. An early, oft-quoted description of employment at-will can be found in Payne:
[M]en must be left, without interference to buy and sell where they please, and to discharge or retain employes [sic] at will for good cause or for no cause, or even for bad cause without thereby being guilty of an unlawful act per se. It is a right which an employe [sic] may exercise in the same way, to the same extent, for the same cause or want of cause as the employer. 81 Tenn. at 518-19.
6. See, e.g., Trosper v. Bag 'N Save, 734 N.W.2d 704, 716 (Neb. 2007) (Stephan, J., dissenting) (noting "an at-will employee is free to leave an employment relationship without recourse by the employer"); McCrady v. Oklahoma Dep't of Pub. Safety, 122 P.3d 473, 475 (Okla. 2005) (stating that an at-will employee "is free to leave his or her employment for any reason or no reason without incurring liability to the employer"); Summits 7, Inc. v. Kelly, 886 A.2d 365, 375 (Vt. 2005) (Johnson, J., dissenting) (stating that an at-will employee is free to leave at any time 1098 (1989) (opining that at-will employment created greater efficiency, serving both the worker and employer).
century." 11 Others have noted that it has "been applied to obtain harsh and inequitable results." 12 Today the debate is purely academic, as employment at-will is a strongly rooted concept in American law and the starting point for employer-employee relations in forty-nine 13 out of fifty states.
14 The employer-employee relationship was likely of lesser consequence in the late 1700s and early 1800s when America had a primarily agrarian economy. It was not until the Industrial Revolution of the mid1800s that an employee's rights to his job, or lack thereof, began to be an issue. With the rise of large factories, employees became little more than chattel, a fungible asset like machinery and raw goods. 15 (Va. 1987 ) ("The employment-at-will doctrine is a settled part of the law of Virginia.").
14. Under the Montana Wrongful Discharge from Employment Act, MONT. CODE ANN. § § 39-2-901 to -915 (2005), an employee can only be discharged for "good cause" after a probationary period. Id. § 39-2-904(1)(b). Good cause is defined as "reasonable job-related grounds for dismissal based on a failure to satisfactorily perform job duties, disruption of the employer's operation, or other legitimate business reason." Id. § 39-2-903(5). The presumptive probationary period is six months, although the employer may explicitly waive or modify the period. Id. § 39-2-904(2)(b).
15. The United States Supreme Court, in a case involving the right to organize, recognized the lack of power held by a single employee:
We said that [unions] were organized out of the necessities of the situation; that a single employee was helpless in dealing with an employer; that he was dependent ordinarily on his daily wage for the maintenance of himself and family; that, if the employer refused to pay him the wages that he thought fair, he was a member of a union, an employee in the first half of the twentieth century had no protection against termination.
16
What the law of employer-employee relationships did provide at that time was a central precept of the American legal system-certainty in the law. 17 The law was clear that an employer could terminate any employee at any time, for any reason, even for reasons that today are widely viewed as morally repugnant, such as race, sex, and religion.
That all changed with the passing of Title VII of the Civil Rights Act of 1964, 18 which prohibits employment decisions based upon an individual's race, color, religion, sex, or national origin.
19
Over the following decades, state legislative bodies followed suit, enacting provisions to protect employees against similar discriminatory conduct. 20 nevertheless unable to leave the employ and resist arbitrary and unfair treatment; that union was essential to give laborers opportunity to deal on an equality with their employer. NLRB v. Further protections were developed in the years following the Civil Rights Act, providing protection against adverse employment decisions based upon age 21 and disability, 22 among many others. Recent legislation even protects against the use of genetic testing in employment decisions. 23 This tapestry of legislation has, while by no means eliminated discrimination of this type, provided potential recourse against discrimination based upon immutable human traits and sexual and reproductive rights. 24 However, even alongside the development of these protections, courts recognized that certain terminations were counterproductive to the broader social welfare, and with that came the rise of the public policy exception to the doctrine of at-will employment. 25. Concurrent with the development of these protections, courts started to find "implied" contracts that limited the employer's right to terminate. These implied contracts were primarily found in employee handbooks and similar documents provided by the employer. This contract analysis is fundamentally different from the exceptions described above or the public policy exception because it is based upon the notion that the parties have entered into a contract when the employer is receiving something of value above and beyond the normal at-will employer-employee relationship. The majority of jurisdictions now recognize a "handbook exception" to the employment-at-will doctrine. The public policy exception holds that an at-will employee cannot be terminated if such termination would be counter to public policy. As discussed below, courts struggle with defining the term public policy and determining when a termination implicates and is contrary to public policy. 26 Historically, the public policy exception has played a significant role in ensuring that employees be allowed full participation and exercise of their rights under state and federal constitutions and statutes by prohibiting employers from terminating employees seeking to exercise their rights. Additionally, the exception was the origin of modern whistleblower statutes and similar protections.
A. Protecting the Duties and Rights of the Citizenry
One of the earliest judicial decisions limiting the power of an employer to terminate for any reason, and perhaps the first public policy exception case, was the case of Petermann v. International Brotherhood of Teamsters.
27
In Petermann (which predates the Civil Rights Act of 1964 28 ), an employee was terminated after he refused his employer's order to give false testimony before the California state legislature.
29
The California Supreme Court, for the first time, noted that employment at-will was subject to an exception for terminations in violation of public policy. 30 The court began its analysis by noting that " policy' is inherently not subject to precise definition."
31
The court settled on what has become a common definition of public policy: "that principle of law which holds that no citizen can lawfully do that which has a tendency to be injurious to the public or against the public good." 32 The public policy was found in state statutes making it illegal to both give and solicit perjury. 33 In holding that the termination was unlawful, the court reasoned that the employer's generally unlimited right to discharge employees was secondary to the importance of truthful testimony for the public welfare.
34
Since Petermann a myriad of statutory protections, initially fueled by the public policy exception, have been passed to prevent dismissals of employees when termination would do injury to the general public welfare. Three decades later, the California Supreme Court extended Petermann to cooperation in civil cases as well. In Gantt v. Sentry Insurance, 35 the employee was the supervisor of a woman who was being sexually harassed.
The employee supported the woman's harassment claim, both internally and in testimony to a state investigator, and was constructively terminated because of his support.
36
In holding that the public policy exception supported his claim, the court addressed the issue of the difficulty in defining the term public policy. 37 The court ultimately determined that "[a] public policy exception 31 In Nees v. Hocks, 39 an employee was terminated for refusing her employer's request that she ask to be excused from jury duty.
40
In holding for the employee, the court reasoned that if an employer could terminate with impunity an employee for serving on a jury, the moral of the community, as demonstrated through the jury system, would be thwarted. 41 The right created by this decision was later codified by the state legislature. 42 Many other jurisdictions followed suit.
43
In Novosel v. Nationwide Insurance Co., 44 an employee was terminated because he refused to lobby and otherwise support a bill the employer felt would be beneficial to its business. The employee brought a claim for wrongful discharge based upon the public policy exception grounded in his constitutional right to free political association and beliefs. 45 In holding for the employee, the United States Court of Appeals for the Third Circuit held that the state constitution provided the necessary public policy, emphasizing that voting "strikes at the heart of a citizen's social right, duties and responsibilities." 46 An early and pervasive use of the public policy exception arose in cases in which an employee was terminated for filing a workers' compensation claim. One of the first, if not the first, of such uses can be found in the Indiana Supreme Court case Frampton v. Central Indiana Gas Co. 47 In Frampton an employee suffered an injury resulting in a thirty percent permanent loss of function in her arm; however, she was hesitant to file a claim for fear of being terminated. Nineteen months after the injury, she received a workers' compensation settlement and 38. Id. at 688. The visual of a "tether" between public policy as delineated within statutes or case law and the facts of any one claim is used below while analyzing the malleability of the public policy exception. See infra Section V.
39 was terminated thirty days later. 48 In holding for the employee, the court first noted that the purpose of workers' compensation is "to transfer from the worker to the industry in which he is employed and ultimately to the consuming public a greater portion of economic loss due to industrial accidents and injuries." 49 The court then reasoned that even though the at-will rule allows employers to discharge without cause, workers' compensation itself provided a fundamental and wellstated public policy that could only be carried out by preventing employers from terminating employees who file claims.
50
Another protection for employees, which was created through the public policy exception, was the freedom to refuse an employer's request to commit an illegal act. In Sabine Pilot Service, Inc. v. Hauck, 51 an employee was a deckhand and was instructed by his employer to pump the boat's bilges into the water despite a placard on the boat indicating that doing so was illegal. The employee contacted the U.S. Coast Guard and confirmed that the act was illegal, refused his employer's order, and was terminated. 52 The court held that the employee had pleaded a cause of action under the public policy exception. . One area of disagreement amongst jurisdictions, however, is the degree of causation required that an employee's act of filing a workers' compensation claim had towards later termination. Some courts require the employee to show that filing the workers' compensation claim was the "sole factor" of their termination. See, e.g., Hansome v. Nw. Cooperage Co., 679 S.W.2d 273, 275 (Mo. 1984). Some jurisdictions require the employee to prove that the filing was a "determinative factor," which means that the employee would not have been terminated "but for" the filing of their workers' compensation claim, and other jurisdictions use a mere "substantial factor" test, which only requires proof that the filing the workers' compensation claim constituted an important or significant motivating factor for the discharge. See, e.g., Wallace v. Milliken & Co., 406 S.E.2d 358, 359-60 (S.C. 1991). But see Martin v. Tapley, 360 So. 2d 708, 709 (Ala. 1978) (refusing to recognize a public policy exception to employment at-will involving an employee terminated for filing a workers' compensation claim). The public policy exception may also apply for an employee who refuses to terminate another employee who files a workers' compensation claim. 
Vermillion v. AAA Pro Moving & Storage,
54 the employer, a salvage company, stole items from a wreck and ordered the employee to conceal the theft from the customer. Instead, the employee reported the theft to the customer and was terminated. 55 The employee brought a claim for violation of the public policy exception, and the court, in reversing summary judgment for the employer, noted that the employer's conduct violated the state's public policy and "[a]ny other conclusion by this court would encourage unlawful conduct by employers and force employees to either consent and participate in a violation of law or risk termination."
56 Protection against having to commit an illegal act or be terminated is now codified in many state whistleblower protections, discussed below.
57

B. Whistleblower Protection
The public policy exception was also the origination point for another high-profile statutory exception to the at-will doctrine: whistleblower protection.
58
In an employment context, " [w] employee's disclosure of his supervisor's or employer's illegal activities to management or law enforcement officials." 59 One of the earliest judicial decisions using the public policy exception to create whistleblower protection is the 1981 Illinois Supreme Court decision Palmateer v. International Harvester Co. 60 There, an employee was terminated after alerting authorities to criminal activity by a fellow employee and agreeing to cooperate in the investigation and testify at trial. 61 In reviewing the use of the public policy exception, the court noted that "unchecked employer power . . . has been seen to present a distinct threat to the public policy carefully considered and adopted by society as a whole." 62 In holding that the public policy exception applied to provide whistleblower protection for the employee, the court determined that public policy favored exposure of crime and that the cooperation of citizens having knowledge of criminal activity was essential and could not be contravened by the employer's right to terminate at-will. 63 Throughout the 1980s and 1990s, many jurisdictions adopted whistleblower protections, most often spurred on by a case involving the public policy exception. For example, in Phipps v. Clark Oil & Refining Corp., 64 an employee was terminated for refusing to dispense unleaded gasoline into a customer's vehicle that required leaded gasoline. Doing so would have been a violation of the law. The employee brought a claim based upon the public policy exception, but the trial court rejected the claim because Minnesota had yet to adopt the exception. 65 The Minnesota Court of Appeals reversed, noting that at least twenty-five 59. Jones, supra note 58, at 1136. Whistleblowing is distinguishable from the types of cases discussed in the previous section when the employee was asked to commit an act that would be a crime and was terminated for refusing to do so. See supra notes 51-57 and accompanying text. While protections for both types of activities are often included within whistleblowing statutes, see infra note 68, whistleblowing itself refers to the reporting, regardless of whether the employee was implicated in the actual activities.
60. 421 N.E.2d 876 (Ill. 1981). 61. Id. at 877. 62. Id. at 878. As with other courts, the court acknowledged the difficulty of defining the public policy, noting that it is the "Achilles heel" of the exception and that [t] here is no precise definition of the term. other jurisdictions had already adopted the public policy exception, 66 and reasoning that:
Although employers generally are free to discharge at-will employees with or without cause at any time, they are not free to require employees, on pain of losing their jobs, to commit unlawful acts or acts in violation of a clear mandate of public policy expressed in the constitution, statutes, and regulations promulgated pursuant to statute. The at-will employment doctrine does not depend upon the employer having such a right.
67
While the case was pending on appeal to the Minnesota Supreme Court, the Minnesota Legislature passed a whistleblower statute.
68
The adoption of whistleblower protection in various forms continued, and today numerous state and federal statutes provide formal whistleblower protection. These statutes can most often be categorized as "adjunct" statutes with protections included as part of a larger statutory act. 69 66. Id. at 593 n.2. One area where differing approaches exist in both statutory and common law whistleblower protections is whether the whistleblower is to be afforded protection if the report of improper actions is made only to the employer and not an outside enforcement agency. In some instances, employees who only report alleged improper or illegal activities to employers are not afforded protection under the public policy exception if they are terminated for making those reports. tion 75 to any corporate employee who provides information regarding possible fraud to Congress, any federal regulatory or law enforcement agency, or even the employee's supervisors. 76 The Act has been labeled the "gold standard" of whistleblower protection because it includes both criminal sanctions for the wrongdoers and monetary compensation for the whistleblowers.
IV. PUBLIC POLICY EXCEPTION-WHERE HAS IT BEEN AND WHERE IS
IT GOING?
The above historical review of the development of the public policy exception shows cases in which an undeniably clear, broad, and necessary public good was achieved and protected through application of the exception. It is clear that there is a public policy in favor of participation in the judicial and electoral processes and that the public is better off with unfettered participation in those processes. Legislatures clearly intended to ensure that workers receive care for workrelated injuries, and society benefits from ensuring that workers are not terminated for seeking treatment. We need to protect the public from corporate wrongdoing by encouraging those closest to the wrongdoing to step forward. The public policy exception was instrumental in providing the platform for these and many other protections. The exception has been an instrument of enormous change in employer-employee law.
The public policy exception has been pleaded by employees in cases in which public policy was not clearly implicated. However, because many of those clearly protected public policies that were originally litigated under the exception are now codified in whistleblower and other statutory protections, the public policy exception has become a catchall exception to employment at-will. As one court observed, the public policy exception is now "intended merely to provide a modicum of judicial protection for those who did not already have a means of challenging 75 . The Act provides that a publicly traded company may not: "discharge, demote, suspend, threaten, harass, or in any other manner discriminate against an employee in the terms and conditions of employment because of any lawful act done by the employee." 18 U.S.C. § 1514A(a The issue presented now, and addressed throughout the remainder of this Article, is whether the public policy exception continues to serve a necessary purpose. Is the exception still necessary to protect significant public policy? Or because of the myriad statutory exceptions to employment at-will, are the cases applying the public policy exception outside of those now-codified exceptions almost necessarily moving away from protecting broader public policy interests and moving towards the creation of a de facto "just cause" requirement for employee dismissal? In analyzing this issue, there is a confluence of three factors:
A. The indefinable nature of the term public policy; 80 B. The inherent difficulty of determining, or limiting, the length of the "tether" between the public policy and an employee's actions; 81 and C. The new and unique personal and professional conflicts that will always arise with well over 100 million employees in the United States.
To fully understand how these factors affect the application of the public policy exception, it is necessary to take a detailed look at the factual and legal reasoning in a variety of opinions analyzing the exception's use in situations other than those when a clear mandate of public policy existed and an unmistakable tie between that purpose and dismissal could be found. The following section does so, exploring the malleability of the exception. It is only when a given policy is so obviously for or against the public health, safety, morals or welfare that there is a virtual unanimity of opinion in regard to it, that a court may constitute itself the voice of the community in so declaring. There must be a positive, well-defined, universal public sentiment, deeply integrated in the customs and beliefs of the people and in their conviction of what is just and right and in the interests of the public weal. 885 A.2d at 1076 (internal quotation marks omitted) (quoting Mamlin v. Genoe, 17 A.2d 407, 409 (Pa. 1941)).
One area of uncertainty is whether federal law may provide the public policy for a claim under the state's public policy exception. 2. "That dismissing employees under circumstances like those involved in the plaintiff 's dismissal would jeopardize the public policy (the jeopardy element)"; 84 3. "The plaintiff 's dismissal was motivated by conduct related to the public policy (the causation element)"; 85 and 4. "The employer lacked overriding legitimate business justification for the dismissal (the overriding justification element)." 86 In this Section, detailed case analysis will explore how courts have addressed the first two parts of the test. First, courts' differing approaches and outcomes to discerning whether a particular pronouncement of public policy can be found to support a public policy claim will be analyzed. Second, the jeopardy element-the "tether" 87 between a public policy and the employee's actions-will be reviewed under a variety of factual scenarios. Finally, this Section will look at situations when application of the public policy exception seemingly is directly at odds with the statutory text that provides the basis for the public policy. 84 . Perritt, supra note 82, at 399. See generally Jermer v. Siemens Energy & Automation, Inc., 395 F.3d 655, 656 (6th Cir. 2005) (defining the jeopardy element as follows: "although complaining employees do not have to be certain that the employer's conduct is illegal or cite a particular law that the employer has broken, the employee must at least give the employer clear notice that the employee's complaint is connected to a governmental policy"); Hubbard v. Spokane County, 50 P.3d 602, 609-10 (Wash. 2002) ("To establish the jeopardy element, a plaintiff must show that he or she engaged in particular conduct, and the conduct directly relates to the public policy, or was necessary for the effective enforcement of the public policy.") (internal quotation marks omitted) (quoting Gardner v. Loomis Armored Inc., 913 P.2d 377, 384 (Wash. 1996) 
A. The Clarity Element
In Gardner v. Loomis Armored Inc., 88 the Washington Supreme Court utilized the test in a case involving a fact pattern one would think was conceived by a law professor. There, two armored car drivers made a routine stop at a bank. Per company policy, one driver went in to complete the transaction while the other driver stayed in the vehicle. Shortly thereafter, the driver in the vehicle saw the bank manager (whom he knew) run out of the bank, screaming. Following closely behind her was a man wielding a knife. The bank manager was able to make it safely across the parking lot to another building, but the attacker grabbed another woman and held the knife to her throat. The driver got out of the armored car and, along with his fellow employee, was able to subdue the attacker, likely saving the life of the potential victim.
89
The employer terminated the driver who got out of the vehicle for failing to follow company policy. 90 As the court noted, this was not a case of a persnickety employer simply enforcing a mundane rule; rather, company history showed that armored vehicles are often robbed by enticing the second driver to depart the vehicle and then overpowering him, often with deadly force. 91 Thus, when the employee claimed a violation of the public policy exception, the court was faced with a difficult legal (and moral) issue: a man was terminated from his job because he acted heroically to save a life.
92
The court wrestled with the clarity factor, as this was not a case of a company violating a statute or requesting an employee to do so. 93 Rather, this employee had been terminated for violating a company policy that was well-grounded in both the safety of its employees and its own financial interest. 94 In determining that the employee's termination violated the public policy exception, the court's analysis demonstrated the malleability of the exception. Beginning with the clarity element, the employee's first proffered public policy argument focused on a quartet of Washington state statutes that encouraged citizens to 88 cooperate with law enforcement officials. 95 The court rejected this argument, concluding that although the statutes might create a clear public policy, it would be an "overexpansive reading" of those statutes to find a clear public policy supporting the employee's actions in this case. 96 The court also found "weak support" for the employee's second argument that the good samaritan law created a public policy in favor of rendering aid to criminal victims. 97 The statute provided protections for good samaritans but in no way required the employee to help here. 98 Ultimately, the court declared that society places the highest priority on the protection of human life and that this public policy was clearly evidenced by countless statutes and judicial decisions. 99 In support of this proposition, the court cited a variety of provisions that were, at best, loosely tied to this fundamental public policy. 100 The court first noted that the Fourth Amendment's 101 protection against warrantless searches is waived in situations where the search is necessary to prevent physical harm. 102 The court also noted that self defense is a defense to most criminal charges. 103 Finally, the court pointed out that it is a complete defense to a prosecution for homicide if the actor can prove that he or she participated in the crime under compulsion by another who threatened death or serious bodily harm.
104
From this collection of statutes, the court concluded there was a clear public policy, one which was implicated by the employee's actions. 105 The Iowa Supreme Court, on the other hand, concluded that a general public policy against crime and in favor of the protection of the public was too generalized to support an argument for an exception to the employment-at-will doctrine. 106 An employee, a campus security guard, received a call about an apparent altercation between a football player and a female student. When he appeared on the scene, the security guard saw the man holding the woman around the waist and lifting her off the ground. The man set down the woman as ordered but then lunged at the employee. The employee reacted by pepper-spraying 95 the assailant and knocking him to the ground by hitting him in the thigh with his baton. Witnesses immediately began screaming "racist, racist." The woman and the security guard were white and the football player was black. The case sparked controversy on the campus and caught the attention of the NAACP and student groups. After studying the incident, the university terminated the employee, concluding that he had overreacted and used unnecessary force. The university also noted that the conduct affected its relationships with a variety of constituencies. 107 The employee brought a claim for discharge in violation of public policy, arguing that he was fired for enforcing the criminal laws of the state. 108 The court utilized the same Perritt elements as the court in Gardner and focused its analysis on the first factor: whether there existed a clearly defined public policy that protected the activity. 109 The employee argued that the state's criminal laws reflected a "general public policy against crime and in favor of the protection of the public."
110 Although agreeing with its basic premise, the court rejected this argument, noting that "[a]ny effort to evaluate the public policy exception with generalized concepts of fairness and justice will result in an elimination of the at-will doctrine itself." 
112
There, the employee was a hospital nurse who had received good performance reviews and promotions during her first four years on the job. At that time, her supervisor invited her to attend a camping trip with hospital personnel and others in the medical profession. During the camping trip, the supervisor and others drank heavily and engaged in activities that are normally done in private; the employee did not partake in these activities. On the last evening of the camping trip, the supervisor and others performed a rendition of the song "Moon River," which ended with the performers exposing their 107 buttocks to the audience. Again, the employee did not participate in this performance despite the request from her supervisor to do so.
113
When she returned to work, the employee and her supervisor had a strained relationship, and the employee began to receive negative feedback from her supervisor for the first time. A few months after the camping trip, the employee was terminated. The employee sued under a public policy exception theory, claiming she was terminated for failing to partake in the activities on the camping trip. 114 The employer was granted summary judgment.
115
The Arizona Supreme Court was faced with an employee who was terminated from her professional job for failing to partake in what one might reasonably conclude were boorish activities. In holding that summary judgment was improperly granted, the court focused on the "Moon River" performance and the employee's claim that she was terminated for failing to participate in the criminal activity of "mooning."
116
The court agreed, finding that exposing one's buttocks in public was technically a violation of an Arizona statute.
117
While acknowledging the general difficulty in ascertaining clear public policy, the court noted that nowhere is public policy more clearly stated than with the state's criminal code.
118
The decision in Wagenseller demonstrates the limitations of the public policy exception and the potential for arbitrary unfairness towards employees. It is easy to speculate that a court may not have strained so hard to find a possible violation of the public policy exception if the group of employees had been younger or in nonprofessional vocations. Further, and even more importantly, if the performance of "Moon River" had ended with the performers simply exposing their underwear, even thongs, to the audience, the public policy exception would not have applied. Such an outcome seems at odds with the basic tenet that everyone should be entitled to equal treatment under the law. 
B. The Jeopardy Element-How Long a Tether?
In Porterfield v. Mascari II, Inc., 119 an employee was issued a reprimand by her employer, who also requested the employee sign a document acknowledging her actions. Because the employee disagreed with the reprimand and believed the document to be libelous, she requested an opportunity to meet with a lawyer prior to signing and indicated it may take her a few days to accomplish this task. She was terminated the same day, prior to signing and prior to having an opportunity to meet with a lawyer. 120 The employee brought an action under the public policy exception, claiming a general right to consult with an attorney.
121
The employee pointed to numerous statutory and common law sources for support of her proposition that Maryland public policy supported her right to obtain advice of counsel in this situation, including a portion of the state's constitution, which mandates access to counsel in criminal cases and also provides access to counsel in civil cases. 122 The employee also cited numerous common law decisions finding a right to counsel. 123 Finally, the employee cited the attorney-client privilege as providing public policy in favor of the right to consult with an attorney.
124
In rejecting her claim, the court reasoned that the employee had not pointed to a clear mandate of public policy and that it is "wrong to conflate any public policy generally favoring access to counsel with a policy that is violated by the mere suggestion by an employee that he or she may want to seek advice of counsel."
125
The court rejected the notion that the attorney-client privilege creates a public policy in favor of access to an attorney, noting that the attorney-client privilege preserves the relationship once it is formed, rather than directly fostering the formation of that relationship. 126 The court also rejected the employee's arguments that the state constitution or state statutes providing legal assistance to those unable to pay for services provided public policy that supported her claim, noting the statutes only provided equal access, which did not equate to unrestricted legal access to all in all situations.
127
In contrast, other courts have found a much broader right to counsel in similar situations. A federal court held that Iowa law supports a general right to consult with an attorney in a civil case. 128 There, an employee alleged that she was discharged after threatening her employer that she would obtain a lawyer in connection with a dispute between the parties.
129
In holding that the employee had pleaded a cause of action under the public policy exception, the court found the necessary clear mandate of public policy by first noting that the Iowa Supreme Court has the inherent power to regulate the practice of law.
130
It then pointed to the preamble of the state's professional responsibility code, which had been adopted by the Iowa Supreme Court, noting that a "basic tenet of the professional responsibility of lawyers is that every person in our society should have ready access to the independent professional services of a lawyer of integrity and competence." 131 The court further reasoned that public policy could only be carried out if members of the public are able to recognize their legal problems and are able to obtain the services of counsel. 132 The court even addressed the notion that the clear mandate of public policy must be based upon the common good rather than the need of the individual, reasoning that "[c]onsultation with an attorney is a necessary first step in the process to discover whether an individual has a cognizable claim that will vindicate the rights of all citizens, or simply a claim for a wrong suffered by an individual." (Ohio Ct. App. 1994) (noting that "the act of firing an employee for consulting an attorney could serve as the basis for a public policy exception to the common-law employment-at-will doctrine").
134. 161 P.3d 298 (Okla. 2007).
employee drop his counterclaim and, when he refused, terminated him.
135
In dismissing the employee's claim under the public policy exception, the court noted that the open records law set forth a clear public policy concerning people's right to be fully informed about their government, but the court determined that the law itself was silent as to "any public policy against conditioning continued employment on the abandonment of claims pursuant to the [law] ." 136 Similarly, a short tether was used in Imes v. City of Asheville, 137 in which an employee had worked for twenty-seven years as a bus driver. The employee was shot and seriously injured by his wife in a domestic dispute and was terminated. 138 In his complaint, taken as true by the court in the context of the employer's motion to dismiss, the employee alleged the employer had "informed him he was being terminated due to the [p]laintiff being a victim of domestic violence." 139 The employee argued that his termination violated the public policy exception on the basis that "domestic violence is a serious social problem" and that terminating someone "based on [his or her] status as a victim of domestic violence tends to be injurious to the public."
140
The plaintiff pointed to state statutes prohibiting domestic violence as a source for the public policy. 141 In rejecting the employee's claim, the court recognized that domestic violence was a serious social problem but noted that all statutes designed to combat social ills such as drug abuse and child abuse "may be read to express a general public policy in favor of protection of victims" of social ills; but such a reading did not create special employment protections. 142 Protections under the public policy exception, the court noted, were to be narrowly construed to prevent status-based discrimination and to aid enforcement of the law. App. 1990 ). In Borden the court held there was no public policy exception for termination due to pregnancy, reasoning that:
C. The Public Policy Exception v. Statutory Language
The malleability of the public policy exception, and how two different courts can issue well-reasoned but diametrically opposed decisions under the public policy exception, can be seen in a line of cases involving a similar fact pattern: An employee believes he or she has been discriminated against but is barred from bringing a discrimination claim because the state discrimination statute requires an employer to employ a minimum amount of employees before the discrimination statute will apply. Instead, the employee brings a claim under the public policy exception based upon the public policy enunciated in the discrimination statute. Jurisdictions reach opposite conclusions, neither of which can be considered an impermissible reading of the public policy exception, which demonstrates the malleability of the exception.
In Thibodeau v. Design Group One Architects, LLC, 144 an employee claimed she was terminated from her job as a bookkeeper with an architectural firm due to missing work for pregnancy-related medical visits. If the employee's allegations were true, the termination would have violated the state's anti-discrimination statute.
145 However, the employee was unable to bring a claim under the statute because the employer only had two employees, and the statute only applied to employers with three or more employees. 146 The employee brought a claim under the public policy exception, relying upon the discrimination statute as a source of enunciated public policy. 147 The court did not dispute the notion that the statute enunciated public policy against discrimination in the workplace. 148 However, the court also determined that the statute's provision limiting the application of the statute to employers with three or more employees also enunciated a public policy-one the court could not overlook.
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While the court The courts of this state have consistently held that they will not usurp the legislative function and, under the rubric that they are the propounders of "public policy," undertake to create exceptions to the legal proposition that there can be no recovery in tort for the alleged "wrongful" termination of the employment of an at-will employee. 395 S.E.2d at 629. . 10, 2009 ), the Oklahoma Supreme Court set forth the basic analytical structure followed by most courts noted that the statute itself did not provide legislative history as to why the statute applied to employers with three or more employees, the court surmised that the legislature "did not wish to subject this state's smallest employers to the significant burdens, financial and otherwise, associated with the defense of employment discrimination claims," and wanted to protect the intimate and personal relationships that exist in very small businesses.
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A different outcome was reached by the Pennsylvania Superior Court in Weaver v. Harpster 151 when an employee alleged that she was continually sexually harassed by her employer to the point that she resigned because of the intolerable work conditions. Following a required procedure for a sexual harassment claim, the employee requested that the Pennsylvania Human Relations Commission investigate her claim. But because Pennsylvania law limited sexual harassment claims to employers with four or more employees and because the employer had fewer than four, her claim was rejected.
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The employee commenced a claim for wrongful discharge based upon the public policy exception. 153 In concluding that the employee had a valid claim under the public policy exception, the court first determined that there was a well-established policy set forth in the state statutes. 154 It then determined that the statute did not provide relief for the victim in this case and that failure to provide her with a remedy that hold a public policy exception is not allowed:
The body of our common law, which serves to supplement the corpus of statutory enactments, is powerless to abrogate the latter, either in whole or in part. Validly expressed legislative will must always control over contrary notions of the unwritten law. When in pari materia, statutory law and the precepts of either preexisting or after-declared common law are to be construed together as one consistent and harmonious whole. Once an interaction of the two sources has been measured by these principles, it is clear that . would abridge that public policy. 155 The court dismissed the employer's argument that providing a cause of action for sexual discrimination here would contravene the legislature's intent to limit claims to employers with four or more employees by labeling such an outcome as both "quixotic" and "arbitrary."
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The court further justified its opinion by differentiating public policy in the view of the legislature versus public policy in the view of the court:
Public policy, in the administration of the law by the courts, is essentially different from what may be public policy in the view of the legislature. With the legislature, it may be and often is, nothing more than expediency. The public policy which dictates the enactment of a law is determined by the wisdom of the legislature. (allowing a discrimination claim based upon the public policy exception and reasoning that the exemption for small employers merely excludes small businesses from the administrative process of the state's antidiscrimination act but not from the public policy enunciated in the act); Collins v. Rizkana, 652 N.E.2d 653, 658 (Ohio 1995) (finding the necessary public policy to support the employee's termination claim in statutes prohibiting sexual imposition and prostitution).
As this Article was going to press, two state supreme courts rendered decisions that set forth diametrically opposed analyses in their majority opinions. First the Pennsylvania Supreme Court, in a 5-2 decision, overturned the superior court's decision in Weaver, holding that there was no public policy to support the employee's exception to the at-will rule. Weaver v. Harpster, 975 A.2d 555, 556-57 (Pa. 2009). Interestingly, the Pennsylvania Supreme Court first determined that the statute in question announced a broad policy against discrimination applicable to "all individuals." Id. at 564 (internal quotation marks omitted). However, the court also determined that the legislature had specifically exempted, for "[w]hatever the reason," employers with four or fewer employees from the statute; therefore, there was no public policy to support the employee's claim. Id. at 569.
The vehement dissent begins as the majority opinion did, asserting that the statute provides a clear mandate against discrimination. Id. at 574 (Todd, J., dissenting). The dissent further argued that the exemption for small employers was only intended to relieve such employers of the administrative and economic burdens under the statute, including the "specter" of a complaint brought by the Pennsylvania Human Relations Commission. Id. at 575. The dissent reasoned that "[w]hile subjecting only larger employers to such burdens may be sound policy, it does not follow that, in doing so, the [g]eneral [a]ssembly intended to permit smaller employers" to discriminate. Id.
Interestingly, the dissent's reasoning was precisely the reasoning that the Oklahoma Supreme Court used in holding exactly opposite of the Pennsylvania Supreme Court; the Similarly, while most courts have held that the public policy exception does not apply if a statutory scheme provides a remedy, 158 in Bukta v. J.C. Penney Co., 159 the court allowed the public policy exception to provide an expansion of statutorily allowed remedies. 160 An employee brought claims under the Americans with Disabilities Act (ADA) 161 and Ohio discrimination statutes, both of which provided a remedy for the employee's wrongful discharge allegation. 162 Noting that the Ohio Supreme Court had not yet provided "remedies broad enough to fully compensate an aggrieved employee for an employer's violation of those statutes," the court allowed the employee's public policy exception claim, based upon the ADA and the Ohio statute, to survive summary judgment. 163 
VI. ANALYSIS
The public policy exception, in its current application, has outlived the purpose for which it was developed. The exception was created at a time when courts recognized that the only way broad public policy could be adequately implemented was by preventing employers from terminating employees who committed, or refused to commit, certain acts. Unless an employee refused to dump toxic sludge in a river, or at least informed the authorities of the dumping, the public was unlikely to know. Unless an employee refused to alter financial documents, or alert the authorities Oklahoma court overturned its own prior decision which had held that the public policy exception could be not used as the basis for a common law discrimination claim when the employer employed less than the required number of individuals to be subjected to the state statute. Smith v. Pioneer Masonry, Inc., No. 64 105285, 2009 WL 3748510 (Okla. Nov. 10 2009). In Smith the employee had been denied the right to bring a racial discrimination claim against his employer at the trial court and court of appeals because the employer had fewer than the statutory minimum fifteen employees. Id. at *1. In reversing, the Oklahoma Supreme Court noted: "In reaching this conclusion, we do not disturb Brown's holding that the Legislature may validly excuse 'small shops' from statutory remedies. However, this exclusion does not affect the right of employees in 'small shops' to pursue the common law remedy of a . . . tort for the discharge based on prohibited discrimination." Id. at *3.
This decision fully illuminates the malleability of the term public policy. Each opinion is eminently reasonable in its interpretation of the public policy that emanates from the statute. This malleability is the focal point of the discussion regarding the future of the public policy exception, infra notes 164-75 and accompanying text.
158 of the alterations, the public was not going to be protected against financial fraud. Today, those needs have been met in a variety of legislative acts. What we are left with is a catchall exception that is simply too malleable in its application to provide the necessary guidance for courts and citizens required by any law. The term public policy is too vague 164 -and the maximum tether between public policy and an employer's actions is too difficult to determine-to provide a discernible and fair law to govern the relations between employers and employees and, perhaps even more importantly, between employees.
As the court in Weaver v. Harpster 165 outlined above, the public policy functions of a court and legislature are vastly different. In analyzing the issue of fairness in the context of the public policy exception today, one is faced with the fundamental dichotomy between the legislative and judicial lawmaking functions: the legislative function requires looking first and foremost at the macro concept of fairness-what is best for society as a whole-while the judicial function must focus more squarely on the micro concept of fairness-what is best for the litigants before the court. Courts, at their core, are deciding the fate of an individual in a particular case. While it may be unfair on a micro level for an individual to be terminated because she refused to participate in a "Moon River" skit with her boss, it is unfair on a macro level for this one employee to be provided protection under the law when other employees who have personality-based clashes with their supervisors are not.
What employment at-will does is provide fairness at a macro level: all employees run the risk of being treated unfairly by their employers. While terminations that can objectively be categorized as unfair will occur under the at-will system, as Richard Epstein pointed out in his 1984 article, In Defense of the Contract at Will, 166 employers will face reputational losses if they terminate employees for a bad or no reason. 167 This reputational factor, Epstein advances, works both negatively-employers acting arbitrarily will be less desirable for good employees-and positively-employers with good reputations will attract good employees. 168 The validity of Epstein's analysis has increased 164 . See Noble v. City of Palo Alto, 264 P. 529, 530 (Cal. Dist. Ct. App. 1928) ("Public policy is a vague expression, and few cases can arise in which its application may not be disputed."), cited in Salter v. Alfa Ins. Co., 561 So. 2d 1050, 1052-53 (Ala. 1990) (quoting the definition and concluding that the term public policy is too vague to adopt the public policy exception to employment at-will).
165 exponentially over the last twenty-five years due to the availability of information over the Internet. Lawmakers have recognized employment at-will as the law by carving out exceptions to the rule while leaving it intact. Continued use of the public policy exception threatens to envelop the rule. While an argument can be made against employment at-will, such a determination should be left to a legislative body rather than the ad hoc approach that the current public policy exception allows, even demands.
The best approach at this time would be for individual state legislatures to step forward and fully codify employment at-will and limit the scope of the public policy exception. A template for doing so can be found in Arizona statutes, 169 modified in the proposed four-step solution below:
Part 1: Declare that the at-will relationship is the policy of the state. 170 One unique aspect of the employer-employee relationship law is that while state and federal legislative bodies have carved out numerous, detailed statutory exceptions to the at-will rule, the basic rules still remain a common law creation.
171 This is no doubt a result of both an intentional approval of the at-will rule by legislative bodies, and the fact that each heretofore passed legislation is merely an exception to this rule and, therefore, inappropriate to address the general employment law. However, to limit the application of the public policy exception, the legislative body must first set forth the at-will rule as the basic law in the jurisdiction and then set forth the applicable exceptions to that basic rule. Otherwise, if the at-will rule remains a judicially created rule, courts will rightfully determine that they have the power to create exceptions to that basic rule.
A related issue is whether an employee's good faith belief that an act or omission would violate the state laws should suffice to provide a basis for the claim. 174 While there is some merit to this notion, the goal in the revamped public policy exception should be clarity and certainty for all parties, which can only be achieved through reliance upon the direct statutory text.
Part 4: Damages
An employee's claim for violation of the public policy exception should be heard in tort, rather than contract. Damage awards calculated on a breach of contract basis 175 limit the employee to lost wages and benefits. The problem with calculating damages solely based upon a contractual relationship between the employer and employee is that it puts lower-paid employees at a significant disadvantage. First, lowerwage positions are generally more abundant and available, both in sheer number of positions and in the lower qualifications necessary to earn the position. This means that such employees are likely to have much lower damage totals, and therefore, employers are less cautious when terminating those employees, even in violation of a statute. Further, simply being awarded lost wages does not adequately compensate the employee who has been forced to leave coworkers and may have hardships related to transportation and scheduling. Second, because of the lower damage potential, obtaining counsel to pursue a claim against an employer would be extremely difficult. An employee earning $2000 to $3000 per month would need to be out of work a significant period of time before hiring an attorney would make financial sense.
With the clarity afforded by the above statutory approach to the public policy exception, employees should be entitled to greater potential damage awards against employers who violate the public policy exception. Beyond lost wages, employees should be entitled to a form of "pain and suffering" damages related to the reasonable and customary implications of losing a job, such as mental pain and anguish, expenses related to a job search, and any resulting inconvenience to the employee's lifestyle. Inconveniences include changes in location, transportation, and work hours, and the resulting changes in personal life and child care.
Additionally, there should be access to punitive damages for employers who act in reckless disregard of the employee's rights, which would require proof that the employer either knew that its actions violated the law and proceeded to act in violation of the law, or the employer failed to take reasonable steps to become knowledgeable of the law. Providing access to greater potential awards should provide greater protection for lower-paid employees.
VII. CONCLUSION
The public policy exception to employment at-will had a pronounced and important impact on shaping the employer-employee relationship from the 1970s through the 1990s. Its use led to important statutory protections, which today safeguard public policy and discourage corporate wrongdoing. However, the exception should now be curtailed because its current application threatens to engulf the at-will employment rule.
